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§32.5

under the Act, at 42 U.S.C. 3796(k),
shall apply only with respect to heart
attacks or strokes referred to in the
Act, at 42 U.S.C. 3796(k)(2)) occurring
on or after the date it takes effect.

[73 FR 76531, Dec. 17, 2008]

§32.5 Evidence.

(a) Except as otherwise may be ex-
pressly provided in the Act or this
part, a claimant has the burden of per-
suasion as to all material issues of
fact, and by the standard of proof of
“more likely than not.”

(b) Except as otherwise may be ex-
pressly provided in this part, the PSOB
determining official may, at his discre-
tion, consider (but shall not be bound
by) the factual findings of a public
agency.

(c) Rules 301 (presumptions), 401 (rel-
evant evidence), 402 (admissibility), 602
to 604 (witnesses), 701 to 704 (testi-
mony), 901 to 903 (authentication), and
1001 to 1007 (contents of writings,
records, and photographs) of the Fed-
eral Rules of Evidence shall apply, mu-
tatis mutandis, to all filings, hearings,
and other proceedings or matters. No
extrinsic evidence of authenticity as a
condition precedent to admissibility
shall be required with respect to any
document purporting to bear the signa-
ture of an expert engaged by the BJA.

(d) In determining a claim, the PSOB
determining official may, at his discre-
tion, draw an adverse inference if,
without reasonable justification or ex-
cuse—

(1) A claimant fails or refuses to file
with the PSOB Office—

(i) Such material- or relevant evi-
dence or -information within his pos-
session, control, or ken as may reason-
ably be requested from time to time by
such official; or

(ii) Such authorizations or waivers as
may reasonably be requested from time
to time by such official to enable him
(or to assist in enabling him) to obtain
access to material- or relevant evi-
dence or -information of a medical,
personnel, financial, or other confiden-
tial nature;

(2) A claimant under subpart C of
this part fails or refuses to appear in
person—

(i) At his hearing under subpart E of
this part (if there be such a hearing); or
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(ii) Before such official (or otherwise
permit such official personally to ob-
serve his condition), at a time and lo-
cation reasonably convenient to both,
as may reasonably be requested by
such official; or

(3) A claimant under subpart B or C
of this part fails or refuses to apply for
(or to pursue to completion), in timely
fashion, the benefits, if any, described
in §32.15(a)(1)(i) or §32.25(a)(1)(i), re-
spectively.

(e) In determining a claim, the PSOB
determining official may, at his discre-
tion, draw an inference of voluntary in-
toxication at the time of death or cata-
strophic injury if, without reasonable
justification or excuse, appropriate
toxicologic analysis (including au-
topsy, in the event of death) is not per-
formed, and/or the results thereof are
not filed with the PSOB Office, where
there is credible evidence suggesting
that intoxication may have been a fac-
tor in the death or injury, or that the
public safety officer—

(1) As of or near the injury date,
was—

(i) A consumer of alcohol—

(A) In amounts likely to produce a
blood-alcohol level of .10 per centum or
greater in individuals similar to the of-
ficer in weight and sex; or

(B) In any amount, after ever having
been treated at an inpatient facility for
alcoholism;

(ii) A consumer of controlled sub-
stances included on Schedule I of the
drug control and enforcement laws (see
21 U.S.C. 812(a)); or

(iii) An abuser of controlled sub-
stances included on Schedule II, III, IV,
or V of the drug control and enforce-
ment laws (see 21 U.S.C. 812(a)); or

(2) Immediately prior to the injury
date, was under the influence of alco-
hol or drugs or other substances or oth-
erwise acting in an intoxicated man-
ner.

(f) In determining a claim under the
Act, at 42 U.S.C. 3796c-1 or Public Law
107-37, the certification described
therein shall constitute prima facie evi-
dence—

(1) Of the public agency’s acknowl-
edgment that the public safety officer,
as of the injury date, was—

(i) A public safety officer of the kind
described in the certification;
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(ii) Employed by the agency (i.e., per-
forming official functions for, or on be-
half of, the agency); and

(iii) One of the following:

(A) With respect to a law enforce-
ment officer, an officer of the agency;

(B) With respect to a firefighter,

(I) An officially recognized or des-
ignated member of the agency (if it is
a legally organized volunteer fire de-
partment); or

(2) An employee of the agency;

(C) With respect to a chaplain,

(I) An officially recognized or des-
ignated member of the agency (if it is
a legally organized police or volunteer
fire department); or

(2) An officially recognized or des-
ignated public employee of the agency
(if it is a legally organized police or
fire department);

(D) With respect to a member of a
rescue squad or ambulance crew, an of-
ficially recognized or designated public
employee member of one of the agen-
cy’s rescue squads or ambulance crews;
or

(E) With respect to a disaster relief
worker, an employee of the agency (if
it is described in the Act, at 42 U.S.C.
3796b(9)(B) or (C));

(2) Of the public agency’s acknowl-
edgment that there are no eligible pay-
ees other than those identified in the
certification; and

(3) That the public safety officer—

(i) Sustained a line of duty injury in
connection with public safety activity
(or, otherwise, with efforts described in
the Act, at 42 U.S.C. 3796c-1 or Public
Law 107-37) related to a terrorist at-
tack (under the former statute) or to
the terrorist attacks of September 11,
2001 (under the latter statute); and

(ii) As a direct and proximate result
of such injury, was (as applicable)—

(A) Killed (with respect to a claim
under subpart B of this part); or

(B) Totally and permanently disabled
(with respect to a claim under subpart
C of this part).

(g2) In determining a claim, the PSOB
determining official shall have, in addi-
tion to the hearing-examiner powers
specified at 42 U.S.C. 3787 (hearings,
subpoenas, oaths, witnesses, evidence),
and to the authorities specified at 42
U.S.C. 3788(b)—(d) (experts, consultants,
government resources) and in the Act

§32.6

and this part, the authority otherwise
and in any reasonable manner to con-
duct his own inquiries, as appropriate.

(h) Acceptance of payment (by a
payee (or on his behalf)) shall con-
stitute prima facie evidence that the
payee (or the pay agent)—

(1) Endorses as his own (to the best of
his knowledge and belief) the state-
ments and representations made, and
the evidence and information provided,
pursuant to the claim; and

(2) Is aware (in connection with the
claim) of no—

(i) Fraud;

(ii) Concealment or withholding of
evidence or information;

(iii) False, incomplete, or inaccurate
statements or representations;

(iv) Mistake, wrongdoing, or decep-
tion; or

(v) Violation of 18 U.S.C. 287 (false,
fictitious, or fraudulent claims), 1001
(false statements), or 1621 (perjury), or
42 U.S.C. 3795a (falsification or conceal-
ment of facts).

(i) A public safety officer’s response
to an emergency call from his public
agency for him to perform public safe-
ty activity (including emergency re-
sponse activity the agency is author-
ized to perform) shall constitute prima
facie evidence of such response’s non-
routine character.

[73 FR 76531, Dec. 17, 2008]

§32.6 Payment and repayment.

(a) No payment shall be made to (or
on behalf of) more than one individual,
on the basis of being a particular pub-
lic safety officer’s spouse. If more than
one should qualify, payment shall be
made to the one with whom the officer
considered himself, as of the injury
date, to have the closest relationship,
except that the individual (if any) who
was a member of the officer’s house-
hold (as of such date) shall be presumed
rebuttably to be such one, unless legal
proceedings (by the officer against such
member, or vice versa) shall have been
pending then in any court.

(b) No payment shall be made, save—

(1) To (or on behalf of) a living bene-
ficiary; and

(2) Pursuant to—

(i) A written claim filed by (or on be-
half of) such beneficiary; and

531



		Superintendent of Documents
	2016-10-19T14:14:59-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




